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DETAILED ACTION 

1 . A request for continued examination under 37 CFR 1.114 was filed in this application 
after appeal to the Board of Patent Appeals and Interferences, but prior to a decision on the 
appeal. Since this application is eligible for continued examination under 37 CFR 1.114 and the 
fee set forth in 37 CFR 1 .17(e) has been timely paid, the appeal has been withdrawn pursuant to 
37 CFR 1.114 and prosecution in this application has been reopened pursuant to 37 CFR 1.114. 
Applicant's submission filed on January 27, 2009 has been entered. The text of those sections of 
Title 35, U.S. Code, not included in this action can be found in a prior Office action. 

2. Claims 1-43 are pending. 

3. In the reply filed on May 18, 2005, applicant elected of Group II, now claims 8-13 and 
39-43, Allium cepa for species A and rhinovirus for species B without traverse. 

4. Claims 1-7, 11, 14-38, 41, and 42 are withdrawn from fiirther consideration pursuant to 
37 CFR 1.142(b) as being drawn to a nonelected invention and species, there being no allowable 
generic or linking claim. Election was made without traverse in the reply filed on May 18, 2005. 

5. Claims 8-10, 12, 13, 39-40 and 43 are examined on the merits solely in regards to the 
elected species. 

Claim Rejections - 35 USC § 103 

6. Claims 8-10 and 12 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Chinese Pat. Appl. No. 1089152 A (1994) - English franslation provided. 

CN '152 teaches a method for freating a cold (i.e. a rhinoviral infection) using an onion 
preparation. The reference teaches using an onion juice product that is produced by pressing. 
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concentrating, drying and grinding the onion to produce a granule or powder preparation (see 
claims 1 and 2). 

While the reference does specifically teach that the onion can be powdered, it does not 
specifically teach that the powder particles have the size claimed by applicant. Applicant claims 
a wide range of sizes for the particles. Applicant's specification admits that these sizes include a 
powder that is about the size of talcum powder to a powder that is about the size of confectionary 
sugar (see paragraph 35 of the published application - US 2003/0026859). Thus, it seems very 
likely that the onion powder in the reference is of a size that would fall within applicant's 
claimed range. However, even if the powder produced using the method taught by the reference 
is not necessarily the size of applicant's powders, an artisan of ordinary skill would reasonably 
expect that powder size is a result effective parameter that could be optimized. "[WJhere the 
general conditions of a claim are disclosed in the prior art, it is not inventive to discover the 
optimum or workable ranges by routine experimentation." In re AUer, 220 F.2d 454, 456, 105 
USPQ 233, 235 (CCPA 1955). The reference teaches a range of particle sizes, from powder to 
granule. Thus, by suggesting a degree of particle sizes the reference acknowledges that particle 
size of the onion preparation can be varied. Therefore, an artisan would have been motivated to 
modify the particle sizes of the onion preparation in order to formulate a preparation that is best 
able to treat the cold virus. 

In addition, the reference does not specifically teach that the granules and powders have 
the water content claimed by applicant. However, the reference does teach drying the onion 
juice during the production of the granules and powders. Furthermore, the water content would 
also be obvious to optimize because a person of ordinary skill in the art would recognize that a 
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high water content would make the granules and powders stick together. Thus, the water content 
is also a parameter that is considered within the prevue of routine optimization 

The reference also does not specifically teach administering the onion in the amounts 
claimed by applicant. The dosage amount of a pharmaceutically active ingredient is clearly a 
result effective parameter that a person of ordinary skill in the art would routinely optimize. 
"[W]here the general conditions of a claim are disclosed in the prior art, it is not inventive to 
discover the optimum or workable ranges by routine experimentation." In re AUer, 220 F.2d 454, 
456, 105 USPQ 233, 235 (CCPA 1955). The reference teaches that the onion preparation is a 
pharmaceutically active ingredient useful for treating the cold virus. An artisan of ordinary skill 
would routinely determine and modify the optimal dosage amount of a pharmaceutically active 
ingredient based on the patient's age, weight, gender, and condition. Therefore, an artisan would 
have been motivated to modify the dosage amount of the onion preparation in order to formulate 
a product that best achieves the treatment of a cold as taught by the reference. Thus, absent some 
demonstration of unexpected results from the claimed parameters, this optimization of dosage 
amount would have been obvious at the time of applicant's invention. 

Response to Arguments 

All of applicant's arguments regarding this ground of rejection have been fully considered 
but are not persuasive. Applicant argues that the reference does not teach the claimed invention 
because the reference teaches using onion juice that is dried and ground to produce the powder 
rather than particulate, dehydrated plant material. However, the reference product is considered 
to meet applicant's limitation that the product is dehydrated, particulate plant material. The 
Random House dictionary defines "material" as "the substance or substances of which a thing is 
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made or composed" (http://dictionaty.mfoplease.com/matertan . Onion juice is clearly a 
substance that is part of the overall composition of the onion. Thus, onion juice is considered to 
be plant material. The reference teaches drying (i.e. dehydrating) and then grinding the dried 
juice into particulate form. Therefore, the reference teaches particulate, dehydrated plant 
material derived from onion. 

Applicant also argues that CN '152 only teaches administering an extracted and distilled 
composition from onion. However, as discussed above, claim 2 of the reference clearly teaches 
using dehydrated, powdered onion juice. This onion juice has not been subjected to solvent 
exfraction or distillation. 

7. Claims 8-10, 12, 13, 39-40 and 43 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Chinese Pat. Appl. No. 1089152 A (1994) in view of US Pat. No. 4,409,237. 

As discussed above, CN ' 152 teaches a powdered composition comprising onion for 
treating the common cold. The reference does not specifically teach the particle sizes claimed in 
claims 13, 39, 40 or 43. However, the particle size of a pharmaceutical composition is clearly a 
result effective parameter that a person of ordinary skill in the art would routinely optimize. 
"[WJhere the general conditions of a claim are disclosed in the prior art, it is not inventive to 
discover the optimum or workable ranges by routine experimentation." In re AUer, 220 F.2d 454, 
456, 105 USPQ 233, 235 (CCPA 1955). The optimization of particle size is taught in US '237. 
This reference teaches var3dng the particle size of an oral pharmaceutical to achieve the best drug 
absorption, drug distribution, and mouth-feel for the patient (see column 7). Thus, particle size of 
a drug is a known general condition that would be obvious for a person of ordinary skill in the art 
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to optimize. It would have been customary for an artisan of ordinary skill to determine the 
optimal particle size in order to best achieve the desired results of treating the common cold. 
Thus, absent some demonstration of unexpected results from the claimed parameters, this 
optimization of particle size would have been obvious at the time of apphcant's invention. 
Response to Amendment 
Applicant argues that US '237 does not cure the deficiencies of CN '152. However, CN 
'152 is not considered to be deficient for the reasons set forth above. 

8. No claims are allowed. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Susan Coe Hoflftnan whose telephone number is (571) 272-0963. 
The examiner can normally be reached on Monday-Thursday, 8:30-5:30. 

If attempts to reach the examiner by telephone are unsuccessfiil, the examiner's 
supervisor, Terry McKelvey can be reached on (571) 272-0775. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would 
like assistance from a USPTO Customer Service Representative or access to the automated 
information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



/Susan Coe Hoffrnan/ 

Primary Examiner, Art Unit 1655 



